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WILLS
The top 7 mistakes people make

You might think making a will is too complicated, or that 
you are too young to need a will. You might think wills are 
only for the wealthy, for those who own lots of property or 
other assets. 

In reality, every adult should have a will – whether you are 
25 or 75, rich or poor, whether you have children or not, 
whether you are single or not. 

A legally binding will saves your loved ones from the  
unnecessary difficulty, delay, worry, and expense they will 
face dealing with your estate if you do not have a valid will.

If you die without a will, you have died ‘intestate’ and your 
assets will be distributed by the NSW Trustee & Guard-
ian in accordance with a set formula. This may mean that 
those close to you will not be provided for as you would 
want. If you have no close relatives, your estate may pass 
to the state government.

Give yourself peace of mind by preparing a will today.

1. Not having a will
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Making a will can be a daunting task, 
and once you have done it you may 
not want to think about it again. But 
over time, it’s likely that your wishes 
will change. Without a current will, 
those you care about most may not 
be properly provided for. 

It is important to keep your will  
up-to-date, with reviews every three 
to five years or when your  
circumstances change.

Key times to update your will include 
when: 

 ○ you marry
 ○ you get separated or divorced
 ○ you have children, grandchildren   

 or step-children
 ○ you purchase real estate
 ○ a person named in your will dies   

 or becomes unsuitable.

You don’t always need to prepare 
a new will when you want to make 
changes. Changes can be made in 
a codicil, which is an amendment 
attached to your existing will. 

2. Not regularly updating    
 your will

3. Drafting your own will   
 without legal advice

So you want to save a few dollars 
by preparing your own will and 
avoiding the cost of legal advice?

It may seem fairly straightfor-
ward to draft a will, but the laws 
around wills are complex. Simply 
recording something in writing 
and signing it does not make it 
legally binding. And if your will 
is not properly set out, you risk 
creating errors, confusion, and 
delays in the distribution of your 
assets and belongings. 

Ultimately, it may cost your family 
and loved ones far more than 
you saved on legal fees.

A lawyer can help you properly 
assess your physical and financial 
assets, understand the legal and 
tax implications of your estate, 
and create a will that best suits 
you and your beneficiaries.
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A CAUTIONARY TALE
I recently helped a client – let’s call her  
Alice – to administer someone’s estate 
(let’s call this person Daniel). Daniel 
named Alice in his will as the executor 
of his estate, meaning she was  
responsible for making sure Daniel’s 
assets were distributed according to  
his wishes. 

But Daniel had drafted his own will,  
without legal advice, and because 
the will was so poorly prepared, Alice 
faced enormous difficulties trying to 
interpret Daniel’s wishes.

There were clear errors in the way 
Daniel had distributed gifts to his 
loved ones, and many parts of the will 
simply did not make sense. As a result, 
there was stress and conflict amongst 
family members, which could have 
been avoided if Daniel had prepared 
his will properly. 

Alice ultimately had to hire a specialist 
barrister to interpret the will so that 
she could finalise Daniel’s estate. It 
cost the estate $55,000 to fix the will.

THE MORAL

Seek legal advice when preparing your 
will so those you care about are not 
faced with unnecessary stress and 
expenses.
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It is important to seek financial  
advice on the potential monetary 
and tax implications of your will. 

Professional advice can help you set 
up the most tax effective structure 
for managing your assets, taking 
into account risk management and 
tax issues that may impact your 
estate and your beneficiaries. 

Some good reasons to get financial 
advice are to:

 ○ learn the best way to pass assets  
 to your beneficiaries

 ○ understand what assets will   
 attract Capital Gains Tax (CGT),   
 and plan for this

 ○ evaluate tax-relief options for  
 your beneficiaries, such as  
 setting up a testamentary trust

 ○ effectively distribute income   
 earned by your estate to your   
 beneficiaries

 ○ review your superannuation  
 (especially if you have a self- 
 managed super fund) to ensure   
 that assets held by it are  
 effectively transferred by your   
 estate

 ○ understand any international tax   
 implications.

4. Not seeking financial  
 advice

5. Not having at least two   
executors
An executor is someone you 
appoint in your will to administer 
your estate after you die. 

If you have only one executor, 
and they cannot fulfil their role, 
your estate lawyer will need to 
arrange for a successor executor 
to be appointed by the court. This 
can cause delays, additional cost, 
and stress during an already diffi-
cult time for your loved ones.

Having a secondary executor 
named in your will means they 
can step in if the primary person 
is unable to perform their duties.

An executor may be a trusted 
family member or friend, but you 
can also appoint an independent 
executor. Many people choose 
their lawyer as someone who is  
impartial and experienced in  
administering wills. 

It is important to note that even  
if something happens to your  
executor or executors, your will is 
still valid and your testamentary 
wishes will still be fulfilled.
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6. Not including a testamentary trust
A trust established in a will is known 
as a ‘testamentary trust’. 

There are two major benefits of  
including a testamentary trust in your 
will. First, the structure gives some 
level of asset protection against both  
bankruptcy and claims by ex-spouses  
of beneficiaries. The trust is also  
protected from misuse (for example,  
by spendthrift children). Second, the  
testamentary trust structure is tax  
effective for beneficiaries. 

If your estate has income, creating 
a discretionary testamentary trust 
allows beneficial income splitting  
between children and other  
beneficiaries. While it may seem  
attractive to set up a discretionary 
trust during your lifetime, distribution 
of income from this type of trust to 
minor beneficiaries is taxed at a  
higher rate than income from a  
testamentary trust. 

You can set up more than one trust 
as part of your will, and have several  
beneficiaries. If your beneficiaries 
are minors, you can direct at what 
age your they will receive the entire 
benefit of the gift – for example, at 
18, 21, 25 or 30 years of age. You can 
also include charitable or benevolent 
purposes for your trust.

It is important that your trust is  
drafted very carefully, as no one can 
make changes to it after your death.
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It is important to advise executors and beneficiaries of 
their interest in your estate. 

Make sure your will is stored in a safe place. It is good  
practice to let your executor know where you keep your 
will, and you can also give them a copy. Your lawyer can 
also store your will for you.

Please be cautious about advising beneficiaries of their 
interest if these beneficiaries are children. 

7. Not telling your executors and  
 beneficiaries about your will

Disclaimer: The information contained in this brochure is of a general nature and is not legal advice.  
Individuals should seek specific advice related to their circumstances. 
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TALK TO JUSTIN ABOUT YOUR WILL

JUSTIN BETAR

P.  02 9279 1100

E.  justin@betarlawyers.com.au

A.  Level 7, AWA Building, 45-47 York Street, 
 Sydney NSW 2000 
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